So far the odious debt debate has primarily focused on proving the existence of a rule of customary international law. Rather than following this tradition, this paper will focus on another method for demonstrating that a certain legal principle should be applied in an international context; general principles of law and equity. The heart of the odious debt debate revolves around the assertion by some that a successor government is absolutely liable for every debt incurred by a previous regime. However, almost every domestic legal regime limits the ability of a creditor to recover from a successor in interest. This paper will demonstrate that if the international community is to apply debt succession principles to international debt transactions which reflect the principles applied in their domestic debt transactions then some form of the odious debt doctrine must be adopted by the international community.
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This debate has received the attention from very good scholars so this paper will not attempt to show the existence of any rule of CIL. Instead this paper will focus on another method of demonstrating that a certain legal principle should be applied in an international context, general principles of law and equity. The heart of the odious debt debate questions the assertion by some scholars that a successor government is absolutely liable for every debt incurred by a previous regime, or more generally that there exists a mandatory succession of debt liability upon regime change. However, as will become evident, most domestic legal regimes limit the ability of a creditor to recover from a successor in interest when the original debtor ceases to exist. This paper will demonstrate that if the international community applies debt succession principles to international debt transactions which reflect the principles applied in their domestic debt transactions then some form of the odious debt doctrine must be adopted by the international community. This paper will first give a brief overview of the current state of odious debt theory. Following this, this paper will explain the jurisprudence concerning general principles of law and equity. The next section will explore the evolution in debt law from some of the earliest times with a special view towards the succession of debt. Afterward, this paper will elucidate some state practices and cases which demonstrate that these principles have been applied in the sovereign debt arena.
It is troubling that some commentators still insist that sovereign debt transactions should be governed by the most archaic of debt principles. On a domestic level, the most egregious abuses of the creditor/debtor relationship have been emolliated through the passage of time. It is now time to finish modernizing an ancient problem by adopting a doctrine of odious debt.
Background
Near the beginning of the new millennium, the Center for International Sustainable Development Law (CISDL) commissioned Jeff King with drafting a restatement of international law concerning the succession of state debt.
2
The purpose of the paper was to explore legal avenues to eliminate "illegitimate Southern debt".
3
During the course of his research, he found that there were some inconsistencies in how sovereign debt succession is handled depending on the manner in which the new sovereign acquired power over its new territory. His restatement concludes that international law recognizes two distinct manners in which However many creditors maintain that under the government succession model, the debts of the old government should adhere to the succeeding government.
8
The theory justifying this outcome is that when a government issues debt it hypothecates its territory and its natural resources to the repayment of the debt.
9
This latter assertion became hotly debated after the United States ousted Saddam
Hussein from power.
10
Immediately upon the institution of a provisional government, US policy makers and the Paris Club began debating what should be done with the large debts which Saddam had accrued.
11
Although creditors argued that the debts should pass from the old government to the new one, many policy makers were reticent to do this for two reasons. First, 4 King, supra note 2, at 4. 5 Id. at 6. 6 Id. at 9-10. 7 Id. at 9. 8 Id. governments to repudiate certain debts incurred by their predecessors. There were three elements to this doctrine: first, the government incurring the debt must have ruled without the consent of the populace, second, the government must have used the proceeds of the loan for purposes which do not benefit the populace, third, the creditor must have known that the regime was despotic and did not intend to use the loan for the good of the country. 16 In addition to Sack, the modern proponents of odious debt point to the Tinoco Arbitration as an instance of state practice which would satisfy the other element of CIL. 17 In 1917,
Federico Tinoco gained control of Costa Rica in an armed revolution against his unpopular predecessor.
18
His rule was short lived, but while he was in power he secured a large loan from the Royal Bank of Canada.
19
After two years in power he was in turn ousted through an armed revolution and fled with the loan proceeds. 20 This new government quickly passed a law repudiating the loans and contracts executed by Tinoco. Perhaps the best way to overcome the second obstacle is to show that the principles have been applied to sovereigns in either domestic courts or international tribunals.
36
The closest analogy in domestic law should naturally be found in the laws governing the succession of debt through inheritance. However, this paper will explore the issue of succession of debts in greater depth through an exercise in legal history. 34 Although it is unclear how many legal systems, short of all, is necessary to demonstrate a principle, presumably the reference to "representative legal systems" would indicate that the survey should be broad enough to cover common law legal systems, civil law legal systems, Shari'a law legal systems, and former Soviet legal systems. See Id. at 53. 35 Id. 36 Id. at 51. Some scholars, most notably those in the former Soviet bloc, insist that the principles must have been used in an international dispute in order to prove that they are appropriate for use in the international system.
clear that some very archaic concepts concerning debts still linger in our modern debates.
Hopefully courts will choose to apply the legal sophistication developed on a national level to market inefficiencies of an international scale. In this way we can finally eliminate the archaic notion of unfettered succession of state debts and instead apply the principles which every nation applies to debt succession
A. Archaic Laws Concerning Debt
Debt has been a feature of human society since at least the beginning of written history.
We find discussion of debt beginning as early as 2360 BC in the ancient Mesopotamian text,
Praise of Urukagina, and later, debt laws are included in ancient Near Eastern codifications, namely the Code of Hammurabi and the Torah.
37
The Code of Hammurabi treated debt in a very creditor friendly manner by allowing a creditor to go beyond simply seizing the assets of the debtor. A creditor could even enslave the debtor and his children, if necessary, to satisfy the debt.
38
Additionally, we know from Biblical sources that children were frequently enslaved to satisfy the debt of their parents.
39
Records from Qin Dynasty China indicate that similar problems existed in the East Asia in the 4th century BC. Previous to the advent of a statesman named Shang Yang, all land was governed by the jing system. Essentially, nder this system peasants did not own the land which they worked but they were instead allowed to keep 90% of the produce from the land which they were allotted.
40
Shang Yang abolished this system and moved to one of individual property. Additionally, he instituted a flat property tax rather than one based on produce.
42
Unfortunately almost immediately after the peasants were given both the rights and burdens of individual ownership, debt became a regular feature in the Chinese economy.
43
Later Chinese commentators were highly critical of this reform because of its destructive effects, namely that it resulted in so many sons and grandsons being seized by creditors to satisfy ancestral debts.
44
Originally the Greeks and the Romans had debt practices similar to those in the Code of Aulus Gellius, a Roman author of 2nd century AD, gives us a detailed description of how the process worked. After the individual had defaulted on his loan a creditor could take the debtor to a judge concerning the debt.
46
If the judge found that the debt was legitimate then the debtor would have 30 days to repay the loan.
47
After that time, the debtor would be brought into court again and, unless another individual should redeem him, imprisoned by the creditor.
48
The debtor would then be held for 60 days during which time he would be displayed in the comitium, or main meeting square, on three successive market days.
49
During this time it was possible for the creditor and debtor to make some compromise or for a third party to redeem the 42 Id. 43 Id. at 54. 44 Id. 45 The term leges (singular lex) referred to written laws which were adopted through express consent of the populus as compared with iures (singular ius) which was a general and pliable notion of justice mainly informed by mos maiorum, or traditions and customs, and the rules applied by different Roman magistrates. 46 55 Id. "L. Papirius is fuit, cui cum se C. Publilius ob aes alienum paternum nexum dedisset..." 56 Id. The term adulescens usually refers to a person who has reached the age of 15. 57 Id.
the street crying for help against the money-lender's lust and cruelty. 58 A crowd soon formed.
They were immediately moved by pity for the youth and fear that the same thing might happen to their own children. 59 The crowd immediately marched down to the Senate and demanded that the law be changed. The consuls brought the proposal to the people and nexum was forbidden. 60 As Livy puts it, "In that year there was as if a new beginning of liberty created for the Roman commoners because debt-slavery ceased." 61 From that time forth debt collection was limited to the bona debtoris or the debtor's possessions. 62 If Livy is to be taken at his word, this would have eliminated both debt-slavery and familial succession of debt. After this Roman heirs had a legal procedure, which the Romans called beneficium abstinendi, which allowed an heir to refuse his inheritance if he believed the debts of the estate outweighed the assets.
63

B. The Modern Laws Governing Debt Succession
This limitation on the inheritability of debts is a feature of all modern legal codes. The Napoleonic Code limits an heir's exposure to a decedent's debt through what it calls the privilege of inventory.
64
Under the privilege of inventory, the heir is obligated to make an inventory of the deceased's estate within three months of the opening of succession.
65
Once he has completed his inventory, he has 40 more days during which to decide whether to accept his inheritance or not.
66
The heir receives two benefits if he invokes his privilege of inventory. First, it is presumed that he did not mix the deceased's estate with his own and he is entitled to 58 Id. 68 This system has been adopted in several other countries including Belgium, Romania, Poland, and Colombia. 69 Argentina also has adopted provisions mirroring the benefit of inventory except that there is a statutory presumption that any heir who accepts the inheritance does so under the benefit of inventory.
70
Switzerland follows a similar system except that the court compiles the inventory. Once it completes the inventory an heir can know absolutely whether the assets exceed the debts.
71
Once the inventory is complete the heir then must choose whether to accept or reject the inheritance. 72 The Dutch Civil Code provides that a creditor only has recourse against the assets of the estate unless an heir unconditionally accepts the debt when he accepts the assets.
73
In Brazil, heirs are not liable for debts which exceed the value of the inheritance but the heirs must also prove that the debts exceed the value of the inheritance.
74
The heirs may fulfill this obligation by making an inventory before the distribution of assets.
Under Soviet law, heirs were joint and several debtors within the limits of the value of the property which has passed to each heir. This rule still applies in former Soviet Republics such as Kazakhstan, Uzbekistan, Russia and Armenia. 75 Hungary follows similar regime. Its civil code provides that heirs shall be responsible to creditors for estate debts with the objects and proceeds of the estate up to the value of their inheritance. 76 East Asian countries typically follow the same rules as Civil Law or Soviet Law countries.
China employs a variation of the Dutch regime by providing that an heir may opt to limit his liability for estate debts to the assets he receives in the succession.
77
Japan and Indonesia follow the Napoleonic Code by adopting the provisions regarding the privilege of inventory.
78
The Civil Code of Thailand states that heirs are responsible for the debt of the estate, but it also provides that an heir shall not be liable in excess of the property devolving on him.
79
Vietnam's standard is that the persons enjoying the inheritance shall have the responsibility to perform the property obligations within the limit of estate left by the decedent, unless otherwise agreed upon.
80
Islamic law countries have different baseline assumptions about inheritance than Civil Law countries. Under Islamic law, inheritance does not begin until after all the debts of the estate are paid and if the debts exceed the assets, the debts are ratably reduced.
81
This system is reflected in the Iranian code which states the order in which assets are disbursed from an estate. Assets are paid out first for burial expenses, second for debts, third specific bequests and after all those are fulfilled, the residue is divided according to mandatory inheritance scheme.
82
Egypt and Libya follow a procedure which mixes elements of Shari'ah Law with the Napoleonic Code. First the administrator draws up an inventory of the estate, then discharges the debts of the estate.
83
If an heir takes assets before the debts are discharged he is liable for his portion corresponding to the net value of the assets he takes.
84
Also, if a creditor was not properly notified before the distribution of the estate, he will be able to recover from the heirs but 77 CIVIL CODE 1154 (P.R.C. only to the extent to which the heir benefited. 85 Turkey has adopted the Swiss provisions mentioned above. 86 Common Law countries and Northern European countries follow a minority rule which limits the liability of the heirs by essentially putting an insolvent estate through bankruptcy. The German Civil Code contains provisions that an heir automatically inherits both the assets and debt of the deceased. 87 However, if the heir suspects that the debts outweigh the assets then he has the right to declare the estate bankrupt, freeing himself from any liability for the debt. 88 In this way, the heir is only liable for the debt to the extent that he benefits from the estate.
Denmark follows a similar procedure.
89
In Finland, the heirs of an estate can avoid all liability for a decedent's debts by opting to have a court appoint an executor to administer the estate. 90 The most common US rule is present in the Uniform Probate Code, which has been adopted in its entirety in 15 states and partially adopted in many more. It contains exemptions for certain kinds of property similar to those found in the US Bankruptcy Code. 91 Therefore, even if the estate is insolvent, heirs may still benefit from the decedent's estate. In the United Kingdom and Australia, a decedent's heirs are also protected against the insolvency of the deceased through bankruptcy proceedings. 92 In India the Indian Succession Act provides that all creditors shall be paid equally and ratably as far as the assets of the deceased will extend. 93 In Ghana, the same principles which have been applied in other Common Law systems is also applied. In belongs to another age."
94
C. Application to International Controversies
This survey of various legal systems has demonstrated that many archaic legal systems contained very creditor friendly rules relating to debt. The ancient rules allowed a creditor to seize not only the assets of original debtor, but even the assets of the debtor's heirs. The creditor was so favored that he could enslave the children of the debtor even after the debtor had passed away, even if the heir did not receive any cognizable benefit from his father's debt. 95 Fortunately, every legal system eventually realized the great social harm which resulted from allowing an imprudent or profligate parent to destroy the finances or very freedom of his posterity. Currently every legal system limits an heir's liability for his parent's debt to the benefit which the heir may have derived from his parent's indebtedness.
Having determined how various countries deal with successor debt liability on a domestic level, we now turn to examining whether the same rule is appropriate for the international system. Despite what many modern scholars may think about the propriety of applying rules similar to inheritance law in the realm of sovereign debt succession, such considerations were originally part of the justification for holding citizens liable for the debts incurred by their government. Grotius used inheritance law as his starting point when he analyzed whether a private citizen could be held liable for the debt of his country. The translation used the word "fact" rather than "act", however, the usage of the word fact in this text is some thoughts by ancient authors on the subject, Grotius concluded that the whole populace could be held liable for the obligations of a country because the whole populace benefited from the creation of the obligation. 97 Since Grotius' time several judges have used the same analysis to determine whether a specific debt of a prior sovereign should pass to a successor government.
Vilas v. City of
Manila is a case which clearly follows this rationale rather than the hypothecation theory. This case arose in the Philippines after the Paris Treaty ending the Spanish-American War in 1898.
The Paris Treaty is a popular document in the odious debt debate since the issue of succession of state debt was vigorously debated by both the Americans and the Spanish. In the end the American delegation refused to assume Cuba's pre-treaty debt and claimed that Cuba need not assume the debt. 98 However, the US did offer to assume the debt which Spain had secured in the Philippines for public improvements. However, since the Philippines were now a US protectorate and the lawsuit involved the interpretation of a treaty, the US Supreme Court had the authority to review the case.
107
After reviewing the case, the Supreme Court overruled the lower court but on narrow grounds. The
Court drew a distinction between two kinds of public debt in the Philippines, the debt for which Spain is liable and debt for which the municipalities of the Philippines are liable. Although the Court never stated explicitly how to determine whether the debts were Spanish debt (or a debt which did not pass to the new regime) or Filipino debt (one that did), the Court did explain why it thought the debts in dispute in Vilas should pass to the City of Manila. The essential element of the argument was whether the successor government retained the benefit from the debt.
The Court began its analysis by examining the city charter reincorporating Manila.
Unfortunately, the city charter did not discuss whether Manila would be liable for any debts.
108
However, Manila was given the property of the former municipality and the ability to sue in order to enforce the rights of the former municipality.
109
The Court then proceeded to state a general rule that since there was no indication to the contrary, the debts passed along with the 20 property.
110
With the general rule laid down, that a successor is liable for the debts associated with the property it inherits, the Court proceeded to apply it to the case before it. A man named
Aguado had entered a contract with the City of Manila to provide coal for the waterworks.
111
The city had a special fund set aside for the maintenance of the waterworks known as the Carriedo fund.
112
When Aguado won the bid for the contract, he was required to deposit a performance bond with the city.
113
Aguado fulfilled his contract and supplied coal for the city waterworks even after the US occupied the Philippines.
114
After the dissolution of the old municipality of Manila, the Carriedo fund did not pass to Spanish control but instead was maintained and given to the new city of Manila after its reincorporation.
115
Since the city still held the performance bond money and had received the fund dedicated to maintaining the waterworks it was deemed to be liable for the contract which was also for the maintenance of the waterworks.
116
However, there is further evidence that the rule applied in Vilas v. Manila relies on the notion that a successor government will only be liable for debts from which it directly benefits.
The Court remanded two of the claims in the case because it lacked the factual information necessary to determine whether those debts passed.
117
This would have been unnecessary if the rule were merely one related to territorial succession.
Taft, in the Tinoco Arbitration, also relied heavily on the theory that the successor government should only be liable for those debt from which it derives benefit. Because of Taft's attention to detail we can recreate many of the arguments and rationale presented by both parties in addition to Taft's reasoning. Costa Rica's main justification for its repudiation of the debt incurred by Frederico Tinoco centered on the fact that Tinoco was a dictator ruling without the consent of Costa Rica's people and contrary to the Constitution of Costa Rica which had been established in 1871.
118
Taft quickly refuted the validity of this argument. He stated that to suggest there could be a revolutionary government which conforms to the previous constitution is a contradiction in terms.
119
To forbid a government from engaging in legitimate state activity because of its provenance has not been a principle of international law.
120
The test of a government, according to Taft, requires that "[the government has] really established itself in a way that all within its influence recognize its control, and that there is no opposing force assuming to be the government in its place." After identifying the loans, Taft questioned whether they benefited the populace in any way or served any legitimate government purpose.
125
Additionally he placed the burden of proving that the loans were used for a legitimate governmental purpose on the plaintiffs, RBC.
126
He ultimately found that the proceeds of these loans were used for the support of the Tinoco brothers rather than the benefit of the state.
127
Since the Royal Bank of Canada failed to prove that these loans benefited the people of Costa Rica, they should not pass to the successor government.
128
However, Taft's analysis and final holding go further than this and demonstrate that he truly was applying a successor's benefit test to the inheritability of sovereign debt. The government of Costa Rica took several steps to recover the funds that Tinoco brothers had embezzled. In addition to the Law of Nullities, the Costa Rican government claimed a mortgage on property which had been owned by Jose Joaquin Tinoco for $100,000, the amount he had embezzled. Since this mortgage had allowed the Costa Rican government to retain some of the benefit from the RBC loans, the government would either have to assume that portion of the debt or assign the mortgage to RCB.
129
This rule mirrors the inheritance rules which are currently in place throughout the world.
These cases are important for two reasons. First, these cases show that courts have successfully applied a legal rule based on property succession to the issue of state debt.
Second, they demonstrate the robustness of the rule proposed in this paper. As the Vilas case demonstrates, this rule is not subject to opportunistic behavior. Courts are very able to evaluate who holds assets and appraise the value of those assets. Although the court's analysis would be fact intensive, the legal analysis would be very simple and free from politicizations.
Proposed Rule and Practical Implications
The question remains of what should be the general contours of the legal rules governing odious debts. The rules which are most commonly suggested, called the "ex post odious loan framework", are reminiscent of the Napoleonic Code's approach towards inherited debts.
130
Under this framework, whenever there is a regime change in a country the new government would need to conduct an inventory of all of its outstanding debts and determine whether each individual loan was used in a manner which benefitted the populace. If it finds that its predecessor secured the loan for personal enrichment or to suppress the populace 131 then the government would bring suit before an appropriate tribunal to have these debt declared void as odious debts.
However, several commentators question whether courts could viably implement such a legal regime. The first concern stems from the debate revolving around how courts should treat sovereign defaults and more particularly partial sovereign defaults.
132
The second concern is that since the primary enforcement mechanism in sovereign debt is reputational constraints, legal proceedings will have little beneficial impact on the repudiating state. The current debate has two major divisions over the scope of this legal regime. The first division is over whether the court should ask if a regime was odious rather than if a particular loan was odious. The former is referred to as an odious regime framework and the later as an odious loan framework. The second major division is over whether the odiousness of the regime or the loan should be determined ex ante or ex post. Thus there are four major proposals over what the ultimate legal regime should look like. The ex ante odious regime framework is unworkable because it is necessarily too political. Furthermore, if a regime is inclined towards odious behavior and is starved of loans then it is will likely embezzle funds from other sources like tax revenues. This would most likely lead to more suffering in the country. The ex post odious regime framework is unworkable because it run contrary to the legal principles which justify an odious debt legal regime. It would be contrary to the general principles of law and equity to allow a successor to enjoy the benefits of its predecessors borrowing without having to account for the benefit it derives. Finally, the ex ante odious loan regime is inefficient because it would place the loss from the odious loan on a party who was completely incapable of preventing the bad behavior. 131 Some commentators would include other classes of non beneficial debts such as fatuous debts, or debt incurred for costly projects which do not benefit the populace. This paved the way for creditors to sue debtor nations if the creditor believed the sovereigns had treated it unfairly in a debt restructuring or for a creditor to hold out in restructuring negotiations in hopes of suing the sovereign later to recover its full debt rather than accept the same haircut as other creditors. 135 This can become problematic since sovereigns cannot be forced into bankruptcy. 136 The fallout from such cases along with Argentina's drastic debt restructuring near the beginning of this decade has led several scholars to opine that the world needs a sovereign bankruptcy regime to prevent disorderly workouts when a sovereign repudiates some of its debts. 137 Some commentators believe that any odious debt regime would be unworkable in the absence of a sovereign bankruptcy regime.
However, this concern is unjustified since few domestic regimes governing insolvent estates or debt succession rely on a bankruptcy code. In fact many civil codes predate bankruptcy regimes and certainly the Romans did not have bankruptcy laws. However, the concern is unjustified on other grounds as well. Under the ex post odious loan framework a sovereign would need to have its debts affirmatively absolved by a competent court. Otherwise the sovereign would undoubtedly face market sanctions. Thus, contrary to the typical problems in debt repudiation, it is likely that a sovereign repudiating an odious debt would actively seek to participate in a court proceeding with its creditors in order to legitimate its repudiation. Since courts already have the authority to rule on the legitimacy and interpretation of sovereign debt contracts, the adoption of the doctrine of odious debt would not alter any authority but simply the rules and the incentives of different parties to participate in litigation.
Second, the concern over the economic feasibility of the doctrine of odious debt is misplaced because a successor government would only invoke the doctrine when it deemed it economically advantageous, meaning that the amount of debt the successor government would escape should be greater than any costs created by the odious debt regime. The final set of costs which a nation incurs when it defaults are market related costs.
This mostly occurs in the form of exclusion from capital markets while the country is in default and increased interest rates after the default is resolved. 144 It is widely believed that the main reason why sovereigns repay their loans is to maintain access to capital markets. This access is often vital to the economy of any sovereign not so much because of the need for loans to fund infrastructure or other such projects, but for access to short term trade credits. 145 If a country loses access to these then its economy, which is probably already in a poor state if the sovereign had to default in the first place, could be further weakened due to loss of trade revenue. 146 Additionally, the interest rate increases which accompany defaults may initially pose obstacles to sovereign borrowing. 147 However, the main problem with Dömeland's analysis is that he assumes that the initiation of an odious debt repudiation would be viewed in the same manner as a traditional default. One of the purposes of the odious debt proposals is to help successor governments avoid defaults due to excessive debts which did not benefit the country. In fact, one study suggests that odious debts have a more profound negative impact on a country's economy growth and development than debt overhangs.
148
Ideally, the adoption of an odious debt legal regime would have a normative effect which would cause lenders to view the repudiation of odious debts not as a default, but as a legitimate and normal part of governmental succession.
Even if markets initially view the repudiation as a default, after the repudiation is legitimized the interest rate increases should disappear.
149
So it is unlikely that the traditional costs which are associated with sovereign defaults would adhere to a government who pursues odious debt relief in good faith.
The only real cost of an odious debt repudiation would be the litigation expenses of the odious debt proceedings. Dömeland argues that the legal costs associated with an ex post odious loan regime would be greater than the costs associated with a typical default or repudiation. However, this is far from certain. The normative value of an odious debt legal regime would probably reduce the inclination of creditors to sue the successor government after the initial debt settlement proceedings. Not only that, it would provide clear rules which would enable different parties to evaluate their chances of success and provide a uniform regime for settling such disputes. This increased certainty would eliminate situations such as those present in Noga. 150 Finally, in any efficient market the legal rules will place the risk of loss on those who are best able to avoid the loss or those who stand to gain the most from the risky investment. loss of this market inefficiency. There are only three reasonable groups on whom the loss should fall: the former government, the creditors or the populace. Frequently, the former governmental leaders have disappeared leaving only the creditor and the populace. Of these two, only the populace is clearly not responsible for the creation of the inefficiency.
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In fact, most often this group is unable even to influence the behavior of its government. However, ironically, this is the very group on which standard sovereign debt succession theory places the costs.
Although the creditors only have limited ability to monitor the behavior of sovereign debtors, they do have greater ability to prevent the misappropriation. Dömeland analyzed the potential economic impact of placing the risk of loss on creditors. He first identifies that the borrowing costs of countries would increase because of the increased need for due diligence.
153
However, he does not identify why this is necessarily a bad thing or impractical. On a domestic level lenders must evaluate risk, including embezzlement risk, all the time. Closer scrutiny of a sovereign's finances could increase transparency and thus decrease risk of embezzlement.
Additionally, these costs would most likely be borne only by those governments with unsavory reputations.
Conclusion
Society has struggled for thousands of years with how to treat debts when the person or entity who incurred the debt ceases to exist. In all early civilizations the initial reaction was to hold the children liable for the debts of their fathers and even to allow a creditor to enslave the 152 Dömeland himself espouses an ex ante odious loan framework, under which a loan is declared legitimate before it is dispersed, since he believes it will result in the greatest market efficiency. Dömeland et al., supra note 130, at 284. However, this still creates perverse incentives for the creditor since the creditor would not internalize the loss for his poor judgment in extending a loan to a corrupt official. 153 Id. at 282.
children of a bankrupt decedent. However, over time each civilization and nation has realized that this practice is detrimental to the development of a peaceful society and stable economy.
The Romans eliminated this practice around 2400 years ago. Since this time every other nation has adopted laws which limit a successor's liability for inherited debts to the assets which the successor inherits.
A similar problem has existed on the international level. Many dictators and other unscrupulous leaders have used their positions to personally enrich themselves and oppress their citizens only to leave their successors to languish under the onerous yoke of debts which in no way benefitted their people. It is unsurprising that the response of early international legal thinkers was the same as that of primitive societies. However, experience has shown that this uncritical response to the succession of state debts has the same deleterious effects on peace and prosperity as the outdated practices on the inheritability of personal debts in domestic law.
As the international legal system matures, the early legal doctrines must be re-evaluated and modernized to ensure a smooth and efficient legal regime. One of the methods available for this modernization is the adoption of a general principle of law and equity from the nations of the world. We know that all domestic legal systems have rejected the archaic doctrines providing for the absolute inheritance of debts. Now is the time to deal with this ancient problem on a global level by adopting the doctrine of odious debt.
